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Clan Childlaw 

About Clan Childlaw 

Clan Childlaw offers a unique legal advocacy service to children and young people. 
We are lawyers delivering free legal advice and representation to children and young 
people, who would otherwise have found it very difficult or impossible to access the 

legal help that they require. We help Children & Young People up to the age of 18, or 
21 if they have been Looked After Children. 

We deliver specialist training in child law including the following subjects: Children’s 
Rights in Scots Law; Children’s Hearings; Child Protection and the Law; Looked 

After Children; Sexual Offences: Children & Young People; Giving Evidence in 
Court; and A Journey through Care – the legal perspective. 

We contribute to policy development in relation to the realisation of rights for children 
and young people across Scotland through our evidence based Policy Development 

Unit. With the insight gained from our direct legal representation of children and 
young people, we can (a) offer a unique perspective and (b) use our legal 
knowledge, skills and expertise to advance policy and its implementation. 

(1) What is your general view on the UK Government’s proposal to introduce a 

British Bill of Rights to replace the Human Rights Act 1998? Do you think 
changes need to be made to the current human rights regime in the UK? 

No. From a children’s rights point of view protection under ECHR as implemented by 
the Human Rights Act 1998 by the United Kingdom Parliament and as interpreted by 

the UK courts with reference to decisions of the European Court of Human Rights is 
a far clearer application of accepted Human Rights. An example in point is the 
children’s hearing system.  

As Professor Norrie says in ‘Children’s Hearings in Scotland’ 3rd Edition para 1-02:  

‘In 1998, the United Kingdom Parliament enacted the Human Rights Act 1998 
and the Scotland Act 1998, both of which had profound effect on the 
constitutional structure within which the Scottish legal system, including of 
course children’s hearings, operates.’ 

This meant that law and practice in children’s hearings and other child related cases 
were open to being tested and potentially found to be in breach of the European 
Convention on Human Rights (ECHR).  

In the particular this led to fundamental change in the hearing system with regard to 

legal representation1 and types of people able to participate in a hearing2.  It can be 
argued that these developments even led to law reform and enactment of the 

                                                             
1 S v Miller, 2001 S.L.T. 531and 1304 
2 K v Authority Reporter, 2009 S.L.T. 1019  
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Children’s Hearings (Scotland) Act 2011 and Children’s Hearings (Scotland) Act 
2011 (Rules of Procedure in Children’s Hearings) Rules 2013 both commenced on 
June 24, 2013.  

Professor Norrie in para 1-07 reiterates the importance of the Human Rights Act 
1998 as it incorporated the ECHR into domestic law and ‘ensures that other features 
are central to the hearing system.’  

As a children’s hearing is a quasi-judicial tribunal art.6 (right to a fair hearing) of the 

ECHR became applicable. This meant that the child and his or her primary carers 
had to be able to participate fully in the hearing process. In a test case the Court of 
Session found that art.6 entitled a child legal representation at children’s hearings 
and that if necessary this would be need to be paid for by Legal Aid.  This right to 

representation and Legal Aid was later extended to the relevant person.  As the 
decisions of a children’s hearing may lead to interference in family relationships art.8 
of ECHR (right to respect for family life) also applied.  This now means that decisions 
must be proportionate, in accordance with the law and using minimum necessary 

interference to achieve the aim. The hearing’s welfare based approach to decision 
making was used to this approach.  The incorporation of art.6 into domestic law did 
change the decision making approach so that the child’s welfare could no longer 
supersede the civil rights of another, for example the parent.  It could no longer 

ignore or minimise the interests of the parents without being challenged.  These 
developments as a result of the current human rights regime have been seen to 
improve the participation of the child and families in child welfare cases.  

Any changes by enacting a new ‘Bill of Rights’ statute will only confuse matters by 

trying to reprioritise rights of British citizens (including children and young people) 
and remove British court decisions from the development of the rest of European  
human rights case law. 

This proposed re-ordering of fundamental rights will jeopardise British membership 

of the ECHR and the Council of Europe as other member states will consider these 
changes to be incompatible with continued membership of the Convention.  

This has a knock on effect with the UK’s membership of the EU as fundamental to 
being a member state of the European Union is the country being a signatory to the 

ECHR. This has also been implemented into the EU law by the Charter of 
Fundamental Rights which is another means in which the Convention rights have 
direct effect in member states of the EU including at present the UK.  

(2) What rights, if any, would a British Bill of Rights have to contain? How 

would a British Bill of Rights interact with Scotland’s separate legal system? 

All the rights already included in the ECHR.   

The UK Supreme Court is the final constitutional appeal court for the whole of the 
UK. The UK Parliament is sovereign over constitutional matters governing Scotland, 

England and Wales and Northern Ireland.  Scottish Parliament’s Acts (ASP’s) have 
to be compatible with the HRA 1998 which implements the ECHR into UK law.  
ASP’s are counted as secondary legislation which the High Court/ Court of Session 
can quash if they find them to breach Convention rights under HRA 1998. 
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(3) Arguments have been made that the current system does not sufficiently respect 
the sovereignty of the UK Parliament. What are your views on this? 

The UK Parliament is sovereign however on occasions it has decided to transfer its 

sovereignty by becoming a member of international treaties to protect its national 
economic and security interests.  This is what happened when the UK became a 
signatory to the ECHR. Britain as a member of the Council of Europe in a post war 
era wanted to set and encourage others to enforce a standard of human rights for 

European citizens. This is still the case with many new signatories to the Convention 
being countries where legal and political corruption is ongoing and encouragement 
and sanctions are needed for them to develop. If the UK were to withdraw from the 
ECHR this would damage the credibility of the Council of Europe and give these 

other states excuses not to give their citizens the rights they are due. 

An example of pooling sovereignty for the national economic interest was when the 
UK parliament joined the EEC Treaty by passing the European Communities Act.  It 
agreed to share sovereignty in several areas and to the direct effect of EU law in the 

UK which British courts have to apply.  

(4) In addition, it has been suggested that the European Court of Human 
Rights has developed “mission creep” expanding the European Convention on 
Human Rights into areas which it should not cover. What views do you have 

on this argument? 

The European Court of Human Rights (ECtHR) and the Council of Europe have 
always taken the view that the Convention is a ‘living document’ and not to be stuck 
in the era of the 1950’s when it was signed. The worry of ‘mission creep’ already 

seems to being dealt with as there have been recent developments where the UK 
Supreme court has shown that it will not slavishly follow ECtHR judgements and that 
there will be ‘dialogue’ between national courts and the ECtHR.3 

 The debate has been over the requirement to ‘take into account’ any judgment of 

the European Court of Human Rights found in s 2 Human Rights Act 1998. This had 
been taken to mean the Supreme Court applying all principles that were clearly 
established by the Strasbourg court. 

In the Horncastle case concerning hearsay evidence, Lord Phillips noted ([2009] 

UKSC 14 [11]) that “[t]he requirement to ‘take into account’ the Strasbourg 
jurisprudence will normally result in this Court applying principles that are clearly 
established by the Strasbourg Court”.  The present case, however, represented one 
of the “rare occasions where this court has concerns as to whether a decision of the 

Strasbourg Court sufficiently appreciates or accommodates particular aspects of our 
domestic process.  In such circumstances it is open to this court to decline to follow 
the Strasbourg decision, giving reasons for adopting this course.”  

Meanwhile, the UK Government had appealed the lower chamber’s decision in Al-

Khawaja concerning hearsay evidence,
4
 and in December 2011, the Grand Chamber 

of the ECtHR gave its judgment. 

                                                             
3 R v Horncastle and others (Appellants) [2009] UKSC 14 
4 Al-Khawaja and Tahery v United Kingdom(2009) 49 EHRR 1 
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This time, the Strasbourg court adopted a more flexible position, reiterating that 
hearsay evidence should not be permitted where it would be the “sole or decisive 
evidence” in a prosecution, but noting the need for a careful case-by-case 

assessment. 

It seems the Strasbourg court had taken into consideration the UK Supreme Court’s 
2009 judgment in Horncastle, demonstrating the concept of ‘dialogue’ between the 
two courts.    

It would therefore seem that the fear of ‘mission creep’ can be dealt with without 
renegotiation of the Convention as national courts are prepared to declare their 
expertise in domestic law and the ECtHR will engage with this on a case by case 
basis.  

(5) What do you think the practical impact of the proposals will be in individual 
cases, for example as regards immigration policy, criminal law, or decisions 
made by public authorities? 

Unnecessary complexity for courts as they are likely to want to protect an individual’s 

human rights using Convention rights and having regard to ECtHR decisions without 
being part of ECHR framework.  

(6) What impact do you think any changes will have on Scotland more 
generally? Would the Scottish Parliament have to consent to any changes 

under the Sewel Convention? Could the UK Government act without the 
consent of the Scottish Parliament? 

The question is of the sovereignty of the UK Parliament having created the Scottish 
Parliament and having transferred certain powers to this new parliament. Scottish 

Parliament ASP’s must comply with the HRA 1998 and any legislation of Scottish 
Parliament is treated as secondary legislation by the courts.  Legally the UK 
Parliament is sovereign and can repeal any statute.  A convention such as the Sewel 
Convention is a political understanding and as such has no legal standing. The 

Sewel Convention is a political understanding governing situations where the UK 
Parliament were to legislate in areas where there is overlap with devolved areas.  

The reason why the Sewel Convention does not apply here as Professor Elliot5 
argues is that UK Parliament has the power to repeal the Human Rights Act. The 

scope and the powers of the Scottish Parliament and Government are not affected 
by the repeal. The Scotland Act 19986 would continue to require the Scottish 
Parliament and Government to abide by ECHR rights. The Sewel Convention does 
not apply because the UK Parliament is doing something that the Scottish 

Parliament cannot do- repeal the Human Rights Act as this is a ‘protected provision’.  

 

                                                             
5 Professor of Public Law, University of Cambridge - 

http://www.scottishconstitutionalfutures.org/OpinionandAnalysis/ViewBlogPost/tabid/1767/articleType/
ArticleView/articleId/6106/Mark-Elliott-The-Scottish-Parliament-the-Sewel-Convention-and-the-

Repeal-of-the-Human-Rights-Act-A-Postscript.aspx 
6 s.29(2) d, S.54(2) 
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(7) Do you think it would be possible to have different human rights regimes 
within the United Kingdom? 

No. At the end of the day the UK Parliament is still supreme and the Scottish 

Parliament is a creature of statute. The Scottish Parliaments powers and obligations 
can technically be changed by a UK Act of Parliament.  The complication comes in 
as to how the ECHR rights that the Scottish Parliament must abide by are set out. At 
the moment this is via the Human Rights Act but this could be via the new Bill of 

Rights if this was inserted into the Scotland Act by new UK legislation. 

(8) What impact do you think the UK Government’s proposals will have on the 
UK and Scotland at an EU and international level, for example within the 
Council of Europe? 

The ultimate impact of the UK Government’s proposal is the UK withdrawal from the 
ECHR, leaving the Council of Europe and leaving the EU. This would leave the UK 
and Scotland isolated and shunned as part of the international community applying 
rights very similar to Convention rights in a vacuum.   

Children’s rights have improved significantly since the passing of the Human Rights 
Act 1998 (HRA). As Lady Hale said in Principal Reporter v K and others7 para 60, 
under section 3(1) 0f the Human Rights, all legislation must be read and given effect 
in a way which is compatible with the Convention rights. Legislation governing 

children’s and parents’ rights has now to be read and given effect in a way that is 
compatible with Convention rights such as articles 6 (right to a fair hearing) and 8 
(right to private and family life) The court will therefore look at whether certain 
provisions of legislation violate Convention rights and need to be ‘read down’ or as a 

last resort declared incompatible if in violation of Convention rights.   

The above case concerning the violation of the rights of an unmarried father 
recognised the importance of ECtHR’s case law on the concept of ‘family life.’ Lady 
Hale said in para 44 ’…the child as well as her father has an interest in the full 

participation of her father in important decisions about her future.’  In this case an 
unmarried father was prevented from taking part in his child’s hearing.  The Supreme 
Court felt able to insert words into the Children (Scotland) Act 1995.  Its explanation 
at para 69 was, ‘This goes very much with, rather than against the grain of the 

legislation. The aim of the hearing is to enlist the family in trying to find solutions to 
the problems facing the child.  This is simply widening the range of such people who 
have an established relationship with the child and thus something important to 
contribute…’ This decision was based on the best interests of the child and clarified 

the children’s rights and improved the situation for the child. This decision as a ruling 
clarifying article 8 rights for all persons that ‘have established family life with the 
child’ also improved the provisions of the Children’s Hearings (Scotland) Act 2011 as 
the Scottish Parliament in drafting all ASP’s must comply with the ECHR.8 This is 

only one example of many where the repeal of the HRA would prevent clarification 
by the courts of children and family’s Convention rights.  

                                                             
7 [2010] UKSC 56 
8 See footnote 6 


